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The appdlants were charged with the murder of Neville Chin Hong on October
23, 1992 a Indian Wak Road, Moruga. The trid began in June 1998 and on July 8, 1998
the jury returned a verdict of mandaughter. It is agang that verdict that the gppelants
have now sought leave to gpped.



The prosecution's case rested mainly on the evidence contained in the Statements
obtained from the appelants. Without those statements, the case againgt the appelants
was doomed to falure. The appdlants chdlenged the admisshility of the statements on
the ground that they were obtained by force and oppresson. The prosecution countered
that they had been voluntarily given. The trid judge, after a voir dire in respect of each
aopdlant, ruled that the statements were admissble. This ruling is now the main ground
of goped. To fully ded with it, it is necessay to have a brif summay of the
prosecution’s case.

On October 21, 1992, a black Laurel motor car, was solen by four men from a
house in Mayaro. On the following day, one Anthony Lachan said that he saw two of the
accused in that car in the vicinity where the murder took place. His evidence was rather
tenuous and unpersuasive, particularly as the windows of tha vehicle were heavily tinted,
making recognition of any passenger ingde extremdly difficult.

Nevertheless, two days later, on October 23, 1992, at about 9.00 am. the deceased
had opened his shop in Moruga for business when the appelants and another man pulled
up outsde in the black Laurd. One of the appdlants (Baptiste) remaned in the vehicle
and the others entered the premises wearing masks. Two of the men had guns and the
other two had cutlasses. One of them placed a gun at the neck d the deceased and asked
him for money. Suddenly there was an exploson and the deceased fdl to the floor and
died ingtantly. All four ran out of the shop and escaped in the waiting car.

A post mortem reveded that the deceased had died from shot gun injuries to his
neck. The black Laurd was later found abandoned a Lengua Road with fase number
plates. In the course of their investigations the police arrested Graham on October 31,
1992. They had found him a Charter's home. Charter himsdf was not a home at the
time. Graham was told of the report and after being cautioned he told the police that he
would spesk to them at the station. He preferred not to say anything in the presence of
Charter's mother. At the dation Sgt. Maharg sad that Graham admitted that : "l was
there when the man got shot, but all | had was a cutlass’ and that he had a sawed- off
shotgun at the back of his house in Marabella and offered to take the police there. He was
taken to the house and there he retrieved the shotgun in a fig patch. He was taken back to
the dation and again asked if he would give a satement. He said that he would have to
make up his mind.

At about 1.30 a.m. on November 1, 1992, the officers went to Mohammed's home
in Gaspaillo. There, they found Charter (alc Cheesy). He was told of the report and
remained slent. Mohammed was not a home. Charter offered to take the police to Point
Lisas to find Mohammed. He did so. After being told of the report, Mohammed, too,
remained slent. They were taken to the dtation and there Mohammed, according to Sgt.
Maharg admitted that he was there when ‘the Chinese man got shot" but al he had was a
cutlass and he offered to give a written Statement. Charter, again according to Sgt.
Maharg), said that while he was present, he did not kill anybody and he too agreed to give
awritten statement.



The following day, November 2, Baptiste (alc "Strongy") was seen waking aong
Harris Street, San Fernando. When he was approached by Cpl. Dyette and told of the
report, he remained slent. He was taken to the station in Marabdla. When confronted by
Sgt. Maharg that he was a suspect in the matter, Baptiste, according to Sgt. Maharg), told
him that (a) he was the driver of the black Laurel that transported Graham and the others
with a bag containing three guns to the Chinese man's shop; (b) the purpose was to rob
the man only and (c) he was prepared to give awritten statement.

Mohammed was the fird to give a written statement. According to Sgt. Maharg,
he began taking the statement at 8.35 a.m. on November 1, 1992. This was completed by
9.45 am. In that satement Mohammed explained the part he played in the plan. He sad
that the intention was to rob the "Chinese man'. He was armed with a cutlass when they
entered the shop. He was ganding by the door of the shop when he heard a shot insde.
He immediatdy ran back to the car, closdy followed by the other men. He implicated the
other appdlants in the commission of the crime.

Later that morning a about 10.20 am. Graham gave a written statement to Sgt.
Maharg which was completed at about 11.00 am. His statement was later authenticated
by the Justice of the Peace, Francis, a about 5.00 p.m. that evening. In his statement he
sad that they had decided to rob the "Chinese man" to get some money. They had stolen
the black Laurd from a woman in Mayaro on the night of October 21, and changed the
regigration plates. At the scene of the crime they put on masks and he was armed with a
cutlass when they entered the shop. He approached he Chinese man and ordered him not
to move. He told him that it was a hold up. He saw Charter push a gun to the Chinese
man's neck and he then heard an exploson. The Chinese man fel to the ground and they
al ran out of the shop and escaped in the black Laurel. They later abandoned the car.

At 11.05 am. Charter gave his written statement to Sgt. Maharg. In the statement
he described the part he played leading up to the vist to the "Chiness" shop. He said that
Graham had handed him a gun and a mask. The others were armed with either cutlasses
or guns. He said that when they entered the shop, Graham placed the shotgun on the neck
of the "Chinese man" and told him not to move. He sad he then heard an exploson and
the "Chinee man" fdl to the ground. They al fled the scene. The dSatement was
completed by 12.30 p.m. and authenticated by Francis at 5.30 p.m. that evening.

Baptiste was the last to give a written Statement. At about 4.15 p.m. on the
following day (November 2), Sgt. Maharg wrote out the Statement. Briefly, in it Baptiste
sad that he had been told to drive the black Laurel. He had remained in the vehicle while
the others had gone in to the shop. He heard the sound of a gunshot coming from the
shop. The other men ran back to the car and he drove off with them. His statement was
completed at 5.40 p.m. and authenticated by the Clerk of the Peace, Mr. Sookhansingh at
2.58 p.m. the following day.

Apat from other periphera evidence, there was no other cogent evidence on
which to convict the gppellants. The prosecution had to rely on the written confessons to
secure a conviction. That much is admitted. There was no evidence of fingerprints being



taken ether from the shotgun dlegedly retrieved or the black Laurd. Whether a forensic
exercise was done or not on either of these objects, nothing was produced that implicated
the gppdlants in the commission of the crime. Save for the flegting glance of two of the
accused by Lachan the day before the killing, no one else was able to identify any of the
appdlants.

At the trid dl the gppdlants presented an dibi. They chdlenged the authenticity
of the datements cdaming tha they were not voluntarily given. Graham in particular
clamed that he had been severdy beaten by the police and forced to sign the statement
which he sad had been prepared by Sgt. Maharg. The trid judge hed a voir dire to
determine whether the statement should be admitted. After hearing the two police officers
and the appdlant, Graham, he admitted the statement into evidence.

Mohammed and Charter dso chdlenged the admisshility of ther satements but
in both ingances they clamed that in addition to being beaten, they had witnessed the
beeting administered to Graham and it was out of fear of a Smilar begating that they hed
dgned the daements. The admisshility or inadmissibility of ther statements was closdy
linked to the fate of Graham's statement. Baptiste, on the other hand, did not witness the
beating of Graham but he complained that he too was beaten and forced to sgn his
Satement.

The man ground of goped is that the trid judge had ered in exerciang his
discretion in admitting the statements. This was the common ground in dl the gopeds but
they turned on the fate of Graham's statement. If that was properly admitted the chances
of the others being deemed non-admissible was remote. The converse was dso true and it
is far to say that the prosecution accepted that the outcome of the apped turned on
whether the judge was correct to have admitted Graham's statement. To this end, it was
necessay to view the officid transcript taken on the voire dire and that forms part of the
Record. Briefly, Graham's argument is that the onus is on the prosecution to establish
beyond al reasonable doubt that the statement had been voluntarily given. As regards the
admissbility of his statement, on the evidence, counsd submitted, it could not be sad
that the trid judge did not entertain some doubt as to whether the injuries complained of
by Graham were as a result of a bedting inflicted by the police officers. If there was
reasonable doubt then the trid judge should not have admitted the statement. We shal
examine the evidence in relaion to Graham's satement to determine whether there is any
merit in the submission.

We mugt date here that this case is different from the mgority of cases in which
the accused chdlenges the admisshility of a confessond Statement on the grounds that
force was used to dicit it from him. Genegdly, it is a question of whose evidence the
judge believes for the smple reason that there is no medica evidence to support the
dleged assault. The accused dleges that he was beaten and the police officers deny that
he was. In the find andyds, the judge invariably has to weigh the ord evidence of the
one Sde againg that of the other in order to arive a a decison. The difference in this
cae is tha not only is there evidence that Graham was taken to the hospitd while in
police custody for medicd trestment, but there is medica evidence of injury thet is



conggent with his complaint. It fdl to the trid judge to determine whether the injuries
sustained occurred as the police said they did or as the appellant dleged.

Graham dleged that on October 31, after his arest in the early morning and after
going to severd different places he was eventudly taken to the police dation. Later that
day the police officers began questioning him and began to beat him about his body with
a piece of wood. They dapped him on hs face and beat him on his back. He said that Sgt.
Maharg began hitting him on his buttocks and the back of his legs. In the course of the
besting, he raised his foot to parry a blow and was sruck on his ankle. He fel to the
ground in severe pain. The officers told him they wanted to see how much pain he could
endure. This took place at the Homicide office in Marabella. He was later taken to the
CID office in San Fernando. There he complained of the injuries to a senior officer who
ordered Sgt. Maharg to take him to the hospitd for trestment at about 8pm. At the
hospita he said that the police went into the doctor's room before he was dlowed in. A
short while later he was cdled in and the doctor treated his injuries. His foot was put in a
cast and he was discharged. He was taken back to the CID office but between 1am and 2
am he was again taken to the Homicide office.

He dleged that on the following morning, shortly before he was ordered to sgn
the statement, he was again beaten on the injured foot. He said that they were standing on
his left foot and he could no longer take the pain. As a result and the fear of a further
beating he dgned the datement. When the Judtice of the Peace arived later that
afternoon, he authenticated the statement in the presence of the two officers who had
witnessed the statement. The Judtice of the Peace smply asked him if the sgnature was
his. He sad that he was never asked if he had fredly given the statement or not.

The police officers denied that Graham had been beaten as he had aleged. They
rdated a completely different story. They sad that when they arested Graham on the
morning of October 31, they noticed that he had a "dight limp". Corpord Phillips said
that he saw that his ankle was swollen. They offered to take him for medicd attention but
he refused. On inquiry by Sgt. Marharg), Graham is dleged to have told him that he had
auffered an injury to his ankle while playing footbal and to his ebow while wrestling.
Phillips said that he took a note of the injury in his pocket diary and on the request of the
tria judge produced the diary.

Later that day, the police sad Graham complained of pain from the injuries and,
according to Sgt Maharg, a about 8 pm that evening they took him to the hospitd for
treetment. Maharg denied that this was a the behest of any senior officer. While his
injuries were being atended to they said that Graham told the doctor, in their presence,
that he sudained the injuries while playing footbdl and wresling respectivey. The
doctor placed hisfoot in acadt, treated the injury to the elbow and discharged Graham.

The doctor was not caled to testify on behaf of the prosecution. No reason was
given for his aisence but a medica certificate under his hand was poduced. Whether this
is an acceptable method of discharging the onus on the prosecution need not be decided.
Given the stringent requirement however that al the circumstances have to be considered



in order to sisfy the judge that the statement was not obtained by the use of force, one
would expect the certificate to give a full account of the injuries and the possble cause, if
known. In fact, the certificate provides for full disclosure by requiring the doctor to dtate
“the nature of the instrument with which the injuries were probably inflicted and the
probable degree of force used".

Sgt Maharg said that the doctor prepared the certificate in his presence and
handed it to him. The certificate sated that Graham had sustained the following injuries.

1. "Ankle sprain and tenderness a media and lateral aspects of ankle;
2. Elbow injury.....

In the section reserved for the nature of the instrument and degree of force used the
doctor stated that the injuries were probably inflicted (with @) " blunt trauma”.

After his discharge, Graham was taken back to the police station. At about 10am
the following day Sgt. Maharg said that Graham agreed to give a written statement. At
about 11am it was taken down in writing and signed by him. The confesson, he sad, was
fredy given and sgned by Graham. At about 5pm that afternoon he said that the Justice
of the Peace arived and authenticated the statement as being true and voluntarily given
by Graham.

The Justice of the Peace was not cdled to testify on the voir dre. The prosecution
submitted to the court that he had by then become 'senileé and was therefore not able to
testify. No medicd certificate to this effect was produced. The prosecution nevertheless,
in support of the voluntariness of the datement, tendered the authentication of the
datement by the Judtice of the Peace for the purpose of relying on the truth of the
datement. That evidence, in our view, in the absence of the viva voce evidence of the
Judtice of the Peace, was hearsay and inadmissible.

The issue is whether on the whole of the admissble evidence on the voir dire one
could safely say that the prosecution had established that the injuries were not as a result
of any beating at the hands of the police. If there was any reasonable doubt t had to be
resolved in the gppellant's favour.

In Director of Public Prosecutions v Ping Lin [1975] 3 All ER 175 (HL), their
Lordships held that the onus was on the prosecution to satisfy the judge beyond
reasonable doubt by showing that the statement had not been obtained either by fear of
prejudice or hope of advantage excited or held out by a person in authority. The judge
had to determine the issue as one of fact and causation i.e. whether the prosecution had
proved that the statement had not been nade as a result of something said or done by a
person in authority. To satisfy the rule, the prosecution was required to place before the
court dl the surrounding circumstances and it was on the totdity of dl those
circumstances that the judge had to make his finding on whether the statement was a free
and voluntary one. This rule is grictly applied and it means that dl persons who dedt
with the accused in connection with the stlatement had to be called.



In Ping Lin, it was stated that the judge's findings should not be, as a generd rule,
disurbed merdy because of difficulties in reconciling them with different findings of
fact, on apparently smilar evidence, in other reported cases. They should only be
disgurbed if the Court was sdatisfied that the judge had made a completely wrong
assessment of the evidence or had failed to apply the correct principle.

In this case, it cannot be sad that al the witnesses involved were cdled to tedtify.
Neither the doctor nor the Justice of the Peace was called. It may be that the doctor, who
was a Nigerian citizen, had left the country and that the Justice of the Peace was indeed
senile. Whatever the postion, there was no admissible evidence produced to explain their
absence. It is true tha in lieu of the doctor being cdled, the police produced a medicd
catificale from him. In the find andyss that would not have asssed the jury having
regard to the alegations on both sides as to how the injuries came about.

It is cdear from his decison tha the trid Judge accepted the police officers
versgon of events that the injuries complained of were sustained prior to arrest and that
Graham had told the doctor the source of his injuries. This meant that the trid judge must
have accepted that the reference in the certificate to blunt trauma’ was in effect the same
as or a leest consgent with, the gppelant having sustained the injuries while playing
footbal and wrestling respectively. We are concerned with whether this was based on a
proper assessment of the evidence and al the circumstances.

In andysing the evidence, it seems to us that one firg had to consder what
the gppellant was alleged to have told the doctor in the presence of the police officers.
According to the police, the appdlant told the doctor the exact cause of his injuries.
Nothing could be clearer than being told that he had sustained the sprained ankle while
playing footbdl and the one to his ebow while wredtling. If he did tel the doctor tha,
then it is nether unreasonable nor farfetched to assume that the doctor would have
reflected that in his certificate. It was far dmpler and certainly more precise to date
"injury sudtained while playing footbal (or wrestling)" than to use the expresson "blunt
trauma”, a teem generdly reserved for injuries sustaned by a severe blow, usudly
inflicted by aweapon or insrument with aflat or heavy edge.

It is more likely than not, therefore, that had Graham indeed informed the doctor
of the cause of his injuries, as the police had dleged, the doctor would have so recorded
them in the cetificate. From a purey commonsense point of view, the expresson "blunt
trauma" is more congstent with and probably aptly describes a blow to the ankle with a
piece of wood or other hard instrument than it is with one sustained from a tackle or fdl
while playing footbal. Since the onus remained throughout on the prosecution, it is this
inference the prosecution had to dispd. The certificate by itsdf was not sufficient to do
0. A further explanation was required and without the doctor's testimony the doubt could
not be dispeled. It left to conjecture the cause of the injury, an injury which the appdlant
had daimed was administered while in custody.



The expresson "blunt trauma” in the certificate therefore was bound to leave the
trid judge with that lurking suspicion that Graham had never told the doctor anything
and that the likdy cause of the injuries was reflected in the language used in the
cetificate. The note alegedly taken by Cpl. Phillips, in itsdf, goat from being sdf
serving, could not have been the deciding factor to remove that doulbt.

At the end of the day, the crucid question for the trid Judge was whether the
injuries were sustained while in custody. The prosecution had to resolve this beyond dl
reasonable doubt. As credible as the tria judge may have found the police officers that
was not sufficient to satisfy the doubt that must have arisen on the certificate. Credibility
in our view was not the deciding factor on the voir dire. When the two conflicting
accounts are lad dde by dde the missng link had to be contaned in the medicd
certificate. The words 'blunt trauma’ caled for clarification before the trid judge could
accept that they in fact meant that the injuries were sustained while playing footbdl (and
wrestling), particularly in crcumsances where the precise cause of the injuries was
known to the doctor at al materid times, at least according to the police.

Sgt. Maharg claimed that the doctor had prepared and signed the certificate in his
presence. To the point, it must have been gpparent to him that in dtating that the injuries
were inflicted with a "blunt trauma” the doctor was not fathfully reflecting in the
certificate what the appdlant had dlegedly told him. One would have expected him in
those circumstances to ask the doctor to be more specific and explanatory as to the true
cause. It may be argued that he never expected the appellant to suggest that he was beaten
and was therefore willing to accept the doctor's description of the cause of the injuries.
That may be so but he can hardly be heard to deny that 'blunt trauma’ is an expression
more condgent with a beating with an instrument with a heavy edge (in circumstances
where the cause is unknown) than with one sustained while playing a game (where the
cause is known). Therein lay the reasonable doubt and it is goparent that in assessng the
admissble evidence as a whole the trid Judge faled to give any or any sufficient
consderation to the fact that the medica cetificate weighed more heavily in favour of
the gppellant's version of events. It cannot safdly be said therefore that the trid judge was
satisfied that, even on a bdance of probabilities, the injuries were caused as the
prosecution clamed. There is that lurking doubt that had to be resolved in the gppellant's
favour.

The prosecution in those circumstances would have faled to prove that the
datement was voluntarily given. It should not have been admitted. The consequence of
this is tha the entire case for the prosecution has been tainted. Charter in particular
tedtified that he was in the adjoining room when Graham was besten and the fact that he
was able to see what they were doing to him must have put him in fear. When they began
to beat Graham the following day he again saw what was happening and, being afrad, he
accordingly sgned his statement that day.

Mohammed, too, in his amended grounds of apped, presented a Smilar argument.
He too had seen Graham being beaten and he tedtified that Sgt. Maharg had told him that
if hedid not Sgn "l will break your foot like Graham".



The podtion of Bagptise on the other hand, is somewhat different. He did not
witness the besting of Graham but he objected to the admisson of his statement on the
ground that he, too, had been beaten. It is true that it is not the law that if three men join
in a cimind enterprise and the evidence is not sufficient againg two of them the third
goes free. While it was not the case for the prosecution that Baptiste had gone into the
shop and shot Chin Hong, he was the driver of the black Laurd but, from the evidence,
nevertheless part of the joint enterprise. But it seems to us that had the jury regected the
case agang the other three men as they most likdy would have done if the statements
had not been admitted, they would have not found against Baptiste.

If, on the other hand, the trid Judge had withdrawn the case from the jury in
respect of the other three, not having admitted the statements, the chances of the case
agang Baptiste succeeding would have been dim indeed. In any event, it is more likey
than not that had the trid judge not admitted the statements of the other three because of
the impropriety on the part of the police, he would have been hard pressed not to direct an
acquittal of Baptiste dso. It could not be safe to dlow his conviction to stand once the
convictions of the three others are set aside.

The appeds are accordingly dlowed and the convictions and sentences are
quashed.

R. Hamd-Smith
Justice of Appedl

J. Permanand
Justice of Apped

M. Warner
Jugtice of Appedl.



