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REPUBLIC OF TRINIDAD AND TOBAGO 
 
 
 

IN THE HIGH COURT OF JUSTICE 
 
 

No: 35 of 2003 
 

BETWEEN 
 

HARRY MARCELLE 
Plaintiff 

AND 
 

YVONNE MARCELLE 
PHIL SAMUEL  
THOMAS RICHARDSON 

Defendants 
 
Before the Honourable Madam Justice Dean-Armorer 
 
 
 
Appearances: 
 

Mr. Christo Gift instructed by Mrs. Jocelyn Gift on behalf of the Plaintiff. 

Mr. Martin George instructed by Ms. Dawn Pallackdharrysingh on behalf of the 

Defendants. 

 

JUDGMENT 

Introduction: 

 The Marcelles belong to family of fourteen (14) siblings, all born to 

Thomas Daniel Marcelle and Iris Marcelle, both deceased.  Their father, died in 

1991 leaving a Will (the Will), Probate of which was granted in 1996.  One of the 

subjects of the Will is a parcel of land, which is situate in Middle Ridge Bethel, 
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Tobago.  On this parcel of land stands the family house – a three (3) bedroom 

structure which the Marcelle family had occupied for years. 

 Following the death of their father, the Marcelles treated the family house 

as a family centre.  All members of the family were welcome to come and go as 

they pleased. 

 The Plaintiff alleged however, that his sister, the first Defendant, has 

forcibly evicted some other family members and arrogated to herself, exclusive 

occupation of the family home. 

 In this trial, I have heard evidence as to the alleged forcible eviction and 

have considered whether the first Defendant has a right to remain in the family 

home. 

 Hearing of this matter began in April 2004 and progressed rapidly until an 

order was made for written submissions.  Both Counsel, with each other’s 

concurrence, but without consulting me permitted each other to delay filing of 

Written Submissions resulting in the delay in the final disposition of this matter. 

 

 

Pleadings 

(1) This matter began with the issue of a generally indorsed Writ of Summons 

on the 4 th April, 2003. 

(2) By the Writ the Plaintiff sought the following relief: 

i) A Declaration that as the duly appointed Legal Personal 

Representative of the last will and Testament……of Thomas Daniel 

Marcelle, deceased, the Plaintiff has the obligation, responsibility 

and authority to take all and every lawful and necessary action 

intended to discharge his responsibilities under and by virtue of the 

said Will; 
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ii). A Declaration that until the Plaintiff has discharged his duties under 

the Wills and Probate Ordinance 1950 …in conformity with the 

provisions of the said Will or there is an order of the Court 

otherwise, the Plaintiff remains the only person with lawful control 

and authority over the assets in the said Will, in particular 2 lots of 

land situate at Bethlehem in the Parish of St. Andrews…… 

iii). A Declaration that the Defendants’ exclusive occupation of the said 

disputed property to the exclusion of all others lawfully entitled 

under the said Will constitutes a hindrance and obstruction to the 

proper discharge by the Plaintiff of his duties under and by virtue of 

the said Will…… 

4. The Plaintiff filed his Statement of Claim on the 13th May, 2003. 

5. The Statement of Claim was re-amended by my order on the 5th April, 

2004.  The re-amended Statement of Claim was filed in proper form on the 

6th April, 2004.  It is not clear when or pursuant to whose order the 

Statement of Claim was first amended.  This appears to have been achieved 

by consent. 

 

 

Contents of the Statement of Claim 

6. In his statement of Claim, the Plaintiff who commenced action in his 

capacity as personal representative of the Estate of the late Thomas Daniel 

Marcelle alleged, without contradiction that Thomas Daniel Marcelle (“the 

deceased”) was seized of certain property at the time of his death and that 

he had, prior to his death, directed how the disputed property should be 

devised. 

7. The Plaintiff has alleged further that at the time of his death, the deceased 

“was with” his lawful wife Iris Marcelle and eleven (11) children. 
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8. The Plaintiff alleges that at the time of the death of the deceased he resided 

in a dwelling house on the disputed property together with two (2) of the 

children of the deceased family namely – Gloria Marcelle and Verna 

Marcelle and their respective daughters Joy Ramsey and Debra Marcelle. 

9. At paragraph 4 of the Statement of Claim the Plaintiff alleged that in  

1988 Gloria Marcelle was encouraged by the deceased to expend sums of 

money on the dwelling house. 

10. The relevance of paragraph 4 to this action escapes me.  It appears to have 

been designed to support a plea of equitable estoppel.  Gloria Marcelle is 

not however a party to these proceedings at all.  It would therefore be 

impossible for her to obtain any relief in this action. 

11. By paragraphs 5 and 6 of the Statement of Claim the Plaintiff has referred 

to the Will by which the deceased devised to the “heirs of himself and the 

late Iris Marcelle ‘for their use and benefit, share and share alike’ the said 

devised property….”  Further the deceased expressed his wish that the 

devised property not be sold. 

12. Paragraph 7of the Statement of Claim, contains an allusion to an apparent 

error as to the “…identification of intended beneficiaries” and as to “the 

extent of their interest and the identity of any successors in title 

thereto……”. 

13. At paragraph 8, the Plaintiff alleges that the deceased died on the 26th April, 

1996 without having revoked or altered his Will. 

14. Paragraphs 9 and 10 of the Statement of Claim allege the events which 

followed the death of the deceased. 

15. On behalf of the Plaintiff, it has been alleged that Gloria Marcelle, Joy 

Ramsey and Debra Marcelle continued in occupation of the dwelling house, 

with liberal access to all others beneficially entitled. 
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16. It is further alleged that the first and second Defendants moved into the 

dwelling house, unannounced and without the concurrence of the Plaintiffs 

and placed a ferocious dog at the entrance of the dwelling house. 

17. On behalf of the Plaintiff, it has been alleged that he asked the Defendants 

to vacate the dwelling house and that the first Defendant had begun paying 

rates and taxes for the disputed premises, had caused the electricity bill to 

be issued in her name and had installed a telephone service without the 

consent or knowledge of the Plaintiff. 

18. At paragraph 15, it has been alleged on behalf of the Plaintiff, that the first 

and second Defendants evicted Gloria Marcelle, Joy Ramsey and Debra 

Marcelle and placed new locks on the dwelling house and have occupied 

the dwelling house to the exclusion of others 

19. At paragraph 16 of the Statement of Claim reference is made to an 

Attorney’s letter in which a Claim had been made on behalf of the First 

Defendant to an equitable interest in the dwelling house.  On behalf of the 

Plaintiff. 

 

The Defence 

The principal contention in the Defence is that the action is frivolous and 

vexations and ought to be struck. 

Save for the principal contention the Defence consists mainly of denials 

and refusals to admit. 

The only positive plea may be found at paragraph 7 of the Defence, where 

it is alleged on behalf of the first Defendant that in 1993 she moved into the 

dwelling house, which it is pleaded, was at the relevant time in a state of disrepair 

and without electricity.  On behalf of the first Defendant it is alleged that her 

occupation of the dwelling house in 1993 took place with the knowledge and 

consent of her siblings. 
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Issues 

 On the 15th December, 1993 the Plaintiff filed a Statement of Issues.  It is 

useful to set out the issues which the Plaintiff perceives as arising in this case.  

They are: 

1. “Interpretation of a clause in a Will as it relates to the property situate in 

Bethlehem …. And the principles applicable thereto. 

2. The rights of each beneficiary under this Will. 

3. The consequent determination of the beneficiaries under this Will in so far 

as it relates to the property at Bethlehem. 

4. The right and authority of an executor to execute the provisions of that 

Will. 

5. The obligations of an executor in circumstances where a beneficiary acting 

on the claimed wishes of the testator given orally ……whether any claims 

or right or interest arises…… 

6. The circumstances if any under which any beneficiary under this will could 

Claim and/or be entitled to an equitable interest which gives that 

beneficiary an ascendancy in interest above any beneficiary……” 

 

 

Issues Arising on the Pleadings 

 No issue arises as to the demise of the testator, Thomas Daniel Marcelle. 

 No real issue arises as the validity of the Will since there has been a grant 

of probate in common form and there has been no application for its revocation. 

 The entire dispute centers on the dwelling house (“the family house) which 

at the time of the trial stood on the parcel of land which was described by the 

testator at paragraph (b) of the Will.  In the Will, as proved, the testator 



Page 7 of 29 

bequeathed this parcel of land to “the heirs of Thomas Daniel Marcelle and the 

late Iris Marcelle…”He further instructed that the parcel not be sold… 

 The issue which arises between the parties to this action are: 

(i) whether the Defendants have occupied the dwelling house with the 

concurrence of the testator to the exclusion of all other members of 

the family. 

(ii) If so, whether this presents an impediment to the Plaintiff in carrying 

out his duties as executor. 

(iii) Whether the Plaintiff is entitled to an order restraining the 

Defendants from occupying of the dwelling house.   

(iv)  Several issues have been canvassed which do not arise between the 

parties, for example, whether the bequest of the “devised property” 

is void for uncertainty. 

 

 

Evidence 

 

Evidence for the Plaintiff 

Five witnesses testified on behalf of the Plaintiff, namely: 

§ Harry Marcelle, 

§ Gloria Marcelle, 

§ Verna Marcelle, 

§ Winty Marcelle and 

§ Edwin Marcelle 
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Evidence of Harry Marcelle 

1. Harry Marcelle, the Plaintiff herein testified that his father Thomas Daniel 

Marcelle and his mother Iris Marcelle had been married, but were no 

longer alive.  While his parents were alive they had fourteen (14) children. 

2. He testified further that his mother had died before his father, whose date of 

death was February 11, 1991. 

3. Harry Marcelle told the Court that the late Thomas Daniel Marcelle had left a 

Will, of which he, Harry Marcelle, was the executor.  Mr. Marcelle, on the 

first day of hearing produced a photocopy of the Grant of Probate and 

subsequently produced the original of the Grant of Probate. 

4. Mr. Marcelle testified that the Defendants lived in Middle Ridge, Bethel in 

the same house which the testator had occupied at the time of his death. 

5. Mr. Marcelle told the Court that he had been born in Craig Hall and that he 

had lived at Bethel until 1970.  During the time that he lived at Bethel, Mr. 

Marcelle stated that he lived in the same house with his parents. 

6. He testified further that at the time of his father’s death, other persons were 

living in the home with him.  According to his evidence these persons were 

three (3) of his sisters, Gloria Marcelle, Sherma Marcelle, Jacqueline 

Marcelle and his niece Debra Marcelle. 

7. Mr. Marcelle told the Court that his sisters were Gloria, Jacqueline, Iva, 

Winty and Yvonne, the first Defendant.  All of these except Yvonne lived in 

the house when their father was alive up to the time of his death. 

8. Mr. Marcelle told the Court that Yvonne had been living in her own home 

with her husband in Bethel and that in 1973 she moved into the premises with 

her son, Phil Samuel, the second Defendant.  The third Defendant, Thomas 

Richardson eventually joined them.  They began occupying the premises with 

the other persons who had been living there at the time, namely Jacqueline, 

Gloria and her daughter Joyce, Sherma Marcelle, Debra Marcelle.  
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9.  According to Mr. Marcelle’s evidence, Yvonne did not seek his permission 

move into the house. 

10. Mr. Marcelle recounted incidents with a “ferocious mother dog”, which 

according to his evidence, Yvonne had tied in the front gallery on a water 

line.  The presence of the dog, according to Mr. Marcelle, blocked access to 

and egress from the house.  

11. Mr. Marcelle told the Court that he photographed the dog and lodged a 

complaint with the police 4th May, 2001. His recourse to the police bore no 

fruit and Mr. Marcelle sought the assistance of Attorney-at-law, Mr. Walters. 

12. Mr. Marcelle told the Court that the house was, at the time of the trial 

occupied by Yvonne, her sons and Thomas Richardson, who, according to 

him was Yvonne’s common law husband.  

13. Mr. Marcelle recounted the events of 18th April, 2002, when according to his 

testimony the Defendants evicted the other occupants of the house. 

14. By Mr. Marcelle’s evidence, Debra’s personal effects were put into a garbage 

bag, and put out of the house.  Mr. Marcelle stated that he received the news 

from Jacqueline, and that he took the bag to the Police Station, where he 

made a report.  In response to the report two (2) constables accompanied Mr. 

Marcelle, Debra and her mother to the family house.  Mr. Marcelle told the 

Court that he called to Yvonne, asking her to open the door.  In response, the 

first Defendant opened the door but immediately shut it as she saw him. 

15. Mr. Marcelle recounted that he heard the First Defendant call to her son 

Keith who also opened the door and locked it. 

16. The Plaintiff also told the Court that the first Defendant now paid for the 

electricity to the family house, but that it had previously been paid by 

Gloria Marcelle, who together with Edwin Marcelle, looked after the 

house during the lifetime of the testator. 

17. Mr. Marcelle testified that according to his knowledge the testator had 

purchased the house through the National Housing Authority.  He stated 
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further that at the time of the testator’s death there had been an 

outstanding loan of $49.00, which was paid by Gloria. 

18. Mr. Marcelle stated further that he had not completed the work of 

executor and that occupation by the three (3) defendants was delaying his 

work. 

19. In cross examination, Mr. Marcelle was questioned as to his father’s age 

and the circumstances in which the Will had been executed.  In my view 

these questions were entirely irrelevant since the Will has already been 

proved in common form and there has been no application for its 

revocation. 

20. Mr. Marcelle, when asked to identify the offspring of Richard and Iris, 

listed fourteen (14) children:  

“1. Cecilla   8. Jacqueline 

 2. Harry    9. Yvonne 

 3. Norris    10. Dandan 

 4. Edwin    11. Irma 

 5. Marcus   12. Iva 

 6. Ina    13. Cassel 

 7. Gloria    14. Winty” 

 

21. He stated that as at 11th February 1991, of the fourteen (14) children, 

eleven (11) were alive namely: the Plaintiff himself, Cecil, Norris, Edwin, 

Marcus, Iva, Winty, Yvonne, Jacqueline, Gloria and Cassel.  Cassel, 

according to Mr. Marcelle died after the testator.  Cassel, at the time of his 

death had one child, Aideen Marcelle.  Mr. Marcelle  admitted that he had 

made no enquiries concerning the age of Aideen. 

22. He admitted further that since obtaining the Grant of Probate he had done 

nothing to pass on property, save passing on the property to Winty, 

Florence King and to himself.  He explained that he was unsuccessful in 
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passing the property to Aideen Marcelle.  The Plaintiff’s lengthy 

explanation in summary was that Cassel’s widow needed to obtain letters 

of administration of Cassel’s estate before the bequest to Cassel could be 

passed to his daughter. 

23. In cross-examination, Mr. Marcelle stated that there were two (2) houses 

on the Bethel property.  One house was the family house and the other had 

been built by Edwin Marcelle a long time before the death of the testator. 

24. In answer to learned Counsel for the Defendants, Mr. Marcelle stated that 

he had taken no steps to evict Edwin from Bethel, because he had met 

Edwin on the land.  I understood this to mean that Edwin’s occupation 

pre-dated the Plaintiff assuming the role of executor. 

25. Mr. Marcelle was questioned as to the location of Wanda’s home and 

stated that Wanda’s home was in Bethel but was on a different portion of 

land and was not a property left by the testator. 

26. Mr. Marcelle denied that there were three (3) houses on same parcel of 

land at Bethel and stated that he did not know the distance of Wanda’s 

house from the family home, but agreed that Edwin’s home was as close 

as Wanda’s to the family home. 

27. Mr. Marcelle stated that he had served no notice to quit on either Edwin or 

his wife or children.  He stated further that since obtaining the Grant of 

Probate he had not sought advice to have Rhonda removed. 

28. Learned Counsel for the Defendants reminded Mr. Marcelle that he had 

told Court that he had not been able to complete duties as executor 

because of the presence of the Defendants on the land and asked him 

whether he considered the presence of Edwin on the land to be preventing 

him from completing his duties as executor. 

29. In response, Mr. Marcelle stated that he was not aware that Edwin had a 

home on the property or that Edwin’s home would present an obstacle to 

the completion of his duties as executor. 
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30. Mr. Marcelle stated that he did not consider Rhonda’s presence on the 

land to be a hindrance to the completion of his duties.  He then confirmed 

that Rhonda’s home stood on a separate piece of land.  

31. The cross-examination of Mr. Marcelle was interrupted on account of his 

illness.  Cross-examination continued two days later. 

32. Mr. Marcelle insisted that his father owned two (2) lots of land at Bethel. 

33. This witness was questioned as to his ownership of land in Moriah.  It was 

Mr. Marcelle’s evidence that one year prior to the testator’s death, the 

testator had given the Moriah parcel by Deed to him, (the Plaintiff) Winty 

Marcelle, Clarence King, and Cassel Marcelle. 

34. Mr. Marcelle said that he never had the Bethel property surveyed or had a 

valuation conducted on the house, since a valuation had already been 

carried out on 5th February, 1991 by Mr. Simon Lawrence.  Mr. Marcelle 

stated that the valuation report was contained in the Will.  This answer 

clearly demonstrated that Mr. Marcelle had no idea what a valuation 

report was.  

35. Mr. Marcelle repeated that the occupants of the family house at the time of 

the testator’s death were Gloria, Jacqueline, Debra, Joy Ramsey.  He 

indicated that he had objections to Debra and Joy Ramsey continuing to 

live in the house and although he made his objections known to them, he 

took no steps to have them evicted. 

36. Mr. Marcelle admitted further that he took no steps to evict Gloria and 

Jacqueline. He stated that he did not view Gloria and Verna as hindrances 

to his duties as executor.  Similarly he did not view the presence of Joy 

and Debra after his father’s death as a hindrance to his duties as executor. 

37. It was put to Mr. Marcelle that, at the time of his father’s death, Debra 

Marcelle did not reside in the family home.  Mr. Marcelle insisted that she 

was living there. 
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38. Mr. Marcelle admitted that he was not present when Yvonne removed 

Debra’s, Joy’s and Gloria’s belongings from the premises.  He admitted 

further that the names of Joy Ramsey and Debra Marcelle do not appear 

anywhere in the Will. 

39. He admitted that the valuation carried out by Mr. Lawrence included 

Edwin’s house, because it was “one Land”.  Mr. Marcelle stated that he 

did no valuation for the land alone. 

40. Mr. Marcelle was questioned as to his understanding of the testator’s will.  

He said that he could not remember the terms of the Will and that his 

“thinking goes and comes”. 

 

The Evidence of Verna Marcelle 

This witness was only helpful in that she provided evidence to corroborate the 

evidence of Harry Marcelle, as to: 

§ The number of children born to Iris Marcelle and the deceased; 

§ The demise of the brother Cassel in 2001; 

§ The allegation that Yvonne moved into the family house in 1993; 

§ The allegation that Yvonne forcibly evicted Debra Marcelle from the 

subject premises. 

 

The Evidence of Winty Marcelle 

1. Winty Marcelle lived in Trinidad.  She testified that on her periodic visits to 

Tobago she would stay at the family house, where all members of their 

family were welcome.  Referring to the will of the late Thomas Richard 

Marcelle, she said that no one was “refused” and that when Gloria 

occupied the house, it was “a free for all….” 
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2. This witness testified that in 1993/1994 she encountered Yvonne in the 

house.  She spoke of Yvonne’s hostility to other members of the family. 

3. Winty Marcelle provided supporting evidence of the “ferocious dog” placed 

by Yvonne to prevent access to the subject premises. 

4. In cross-examination, Winty accepted that the dog was probably removed 

by the year 2001. 

5. Winty told the Court that she was led to believe that the third Defendant 

was living in the subject premises.  She testified that she saw his clothing 

and that she saw him eating, sleeping, showering etc. 

6. In cross-examination, learned Counsel, Mr. George, suggested to Winty 

that Yvonne did not get along well with most family members and that by 

the action herein family members had decided to deal with her.  Winty 

disagreed with this suggestion. 

 

 

The Evidence of Edwin Marcelle 

1. Edwin Marcelle told the Court that he was the Plaintiff’s brother and 

recounted how the Marcelle family came to live in the family home.  He 

also stated that he did not occupy the subject premises, but owned his own 

house on the same parcel of land. 

2. Edwin told the Court that in 1993, the house had been in good condition, 

but that “things were getting worse…”.  He referred to the problem of the 

dog, which according to Edwin’s evidence had died. 

3. Edwin’s evidence also supported the allegation of Yvonne’s forced eviction 

of Gloria and her belongings.  Edwin claimed to have had personal 

knowledge of arguments between Gloria and Yvonne, because of the 

proximity of his house to the subject premises and his consequent ability to 

hear all that was said. 
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4. Edwin was questioned as to the distance of his house from the disputed 

premises.  Under cross-examination, Edwin insisted that Rhonda’s home 

was not situated on the family parcel of land. 

5. Edwin was questioned as to whether he received his share in Craig Hall.  

Edwin told the court that the Plaintiff had pointed out the piece of land to 

which he (Edwin) was entitled but that the family needed funds for a survey  

 

 

The Evidence of Gloria Marcelle 

1. Once again, Gloria’s evidence was supportive of the Plaintiff’s.  She told 

the court that she now lived at Blackrock, but that she had lived at Bethel 

up to the 18th April, 2002. 

2. Gloria was the only witness who supplied first-hand evidence of her alleged 

eviction by Yvonne.  She recounted that on the 18th April 2002, she had 

gone to Blackrock and that she saw Yvonne and Keith arrive in a van.  She 

testified further that they took her belongings out of the van and took it into 

the house in Blackrock. 

3. Gloria testified that she had made no request to Yvonne nor had she given 

permission to Yvonne to move her belongings.  Gloria also told the Court 

that she was denied access to the house because Yvonne had changed the 

locks. 

4. Gloria told the Court that prior to her father’s death, she had occupied the 

subject premises with her niece, Debra, her sister Verna and her daughter, 

Joy Ramsey.  She told the Court that together with Verna, she had looked 

after her father prior to his death.  She said that repairs and wiring had been 

carried out by her nephew, Edwin.  And that subsequent to the wiring of the 

house, the electricity bill was in her name. 
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5. Gloria spoke of the relationship between members of the family: that they 

loved each other and shared one food, but Yvonne was not a “nice sister”.  

Gloria confirmed the Plaintiff’s evidence that Debra and Joy Ramsey were 

also put out of the family house. 

6. Gloria testified that she was sure that at the time of the trial, three (3) 

persons occupied the house.  This witness testified that she was sure that 

Mr. Richardson, the Third Defendant was one of them. 

7. Of her relationship with Yvonne, Gloria told the Court that she was like a 

mother to Yvonne. 

8. In cross-examination, Gloria was asked about the deterioration in 

relationships between family members.  Gloria agreed with learned Counsel 

that it was all Yvonne’s fault.  However, she denied that she wanted to see 

Yvonne put out. 

 

 

Evidence for the Defendants 

Three witnesses testified on behalf of the Defendants: 

§ Mr. Thomas Richardson; 

§ Mr. Phil Samuel; 

§ Susan Samuel 

 

 

The Evidence of Mr. Thomas Richardson 

1. Mr. Thomas Richardson, the Third Defendant in this matter, testified that 

he was acquainted with the house in which Yvonne lived with her son, Phil.  

This witness denied however, that he lived there himself.  He told the Court 

that he visited Yvonne once a month and that it was untrue that he slept, ate 

and bathed at the house which Yvonne occupies. 
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2. In answer to the question, as to why he deemed the accusation to be untrue, 

Mr. Richardson declared that Mr. Marcelle has never seen him eating, 

sleeping or bathing by Yvonne.  However, Mr. Richardson, in answer to the 

question, whether it happens at all, told the Court that he sometimes ate, 

bathed and slept at the subject premises.  Mr. Richardson told the Court that 

he had his own property at Bethel Tobago. 

3. In cross-examination, Mr. Richardson was questioned extensively about his 

acquaintance with the Marcelles.  He admitted that he knew Harry and 

Gloria, but not all of them.  He admitted further that he had been friends 

with Edwin Marcelle, whom he had known for fifteen (15)-twenty (20) 

years.  Mr. Richardson said that he often saw Edwin, while he (Mr. 

Richardson) was visiting Yvonne, but that he and Edwin were no longer 

friends.  Mr. Richardson denied that he ever saw a dog chained in the yard 

of the subject premises. 

4. In cross-examination, Mr. Richardson told the Court that the only member 

of Yvonne’s family that he met in the course of his visits was her son, Phil.  

In cross-examination, Mr. Richardson denied that he lived with Yvonne and 

her son on the subject premises. 

 

The Evidence of Phil Samuel 

1. Mr. Phil Samuel, told the Court that he lived with his mother, Yvonne, at 

the subject premises from 1993 up to the time of the trial. 

2. In cross-examination, Mr. Phil Samuel told the Court that he was born at 

the home of his father, Leroy Samuel, and that that house was situated at 

Beverly Hill.  This witness stated that he lived at his father’s home from 

birth to 1993 and that he had five (5) brothers and one (1) sister who were 

still living at Beverly Hills. 
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3. Mr. Samuel was questioned about the dog.  He told the Court that his 

brother had brought the dog to the subject premises as a puppy.  Mr. 

Samuel denied that the dog was ferocious and asserted that it was playful. 

4. This witness said further that the dog was tied with a chain, because it had 

tried to run away.  Mr. Samuel, denied that the dog’s chain was long, but 

told the Court that there was a ring on the chain that had been attached to a 

pipeline.  The ring allowed the dog moving along the pipeline to some 

distance from the house and that someone attempting to enter the house 

would encounter the dog. 

5. Mr. Samuel was questioned as to the occupants of the subject premises 

prior to the death of the testator.  He denied that Gloria was living there and 

stated that his mother, Yvonne, his Aunt Verna and Sherma were living at 

the subject premises at the time of the testator’s death. 

6. In cross-examination, Mr. Samuel denied that Gloria and Joy were in 

occupation of the premises in 1993 when he moved in with is mother 

Yvonne. 

7. Mr. Samuel also denied that he and Yvonne put Debra’s things out of the 

family home.  He claimed to have been at work on the day when Debra’s 

things were put out.  Mr. Samuel admitted however, that he became aware 

that Debra’s belongings were put out because of a confrontation between 

his mother and the Plaintiff on the night of the 18th April 2002.  He 

admitted that Yvonne had changed the lock on the door of the room that 

Debra occupied.  Mr. Samuel also admitted that Yvonne also put out the 

belongings of Debra, Joy and Gloria.  Mr. Samuel admitted that on the 

night of the 18th April 2002, he realized that the subject premises did not 

belong to his mother, Yvonne. 

8. Mr. Samuel told the Court that none of his Aunts or Uncles have been back 

at the family home since the 18th April 2002.  He indicated that his mother, 
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Yvonne paid the light and water bills and that his mother kept the key to the 

front door. 

9. The evidence of Mr. Samuel clearly indicated that Yvonne had asserted 

rights of ownership over the premises like: 

§ placing the dog; 

§ changing locks; 

§ taking over utilities 

10. Mr. Samuel was questioned as to whether Mr. Richardson lived at the 

subject premises.  Mr. Samuel denied that Mr. Richardson actually lived at 

the premises and said that Mr. Richardson visited once or twice per week 

and never at night.  Mr. Samuel admitted that Mr. Richardson often ate at 

the subject premises, but never showered there and did not leave his clothes 

there. 

 

 

The evidence of Susan Samuel 

1. Mrs. Samuel was at the time of the trial, the wife of Keith Samuel, son of 

Yvonne, the first Defendant herein.  Mrs. Samuel told the Court that she 

became acquainted with the family since 1997.  According to her evidence, 

she first met Yvonne at Middle Ridge.  At that time  she also met Phillip 

Samuel, the second Defendant, Sherma Marcelle and her son Tineal.  These 

persons, Mrs. Samuel understood to be occupying the house at Middle 

Ridge.  Mrs. Samuel told the Court that she also met Edwin, Gloria and her 

daughter, Joy. 

2. Mrs. Samuel was questioned about the dog, which she described as a family 

dog, being a predominantly black Labrador mixed with African Ridge.  

Susan described the dog as both friendly and a good property watch.  Mrs. 

Samuel confirmed that the dog was chained to a twenty (20) foot pipeline.  

She also confirmed that by the time of the trial, the dog had died. 
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3. Mrs. Samuel recounted the events of the 1st April 2002, stating that she was 

present with her husband, Keith, and the first and second Defendants.  The 

persons on the outside were members of the Marcelle family including 

Harry and Jacqueline.  Mrs. Samuel recounted that this incident was 

“chaotic with a lot of emotions…”.  She told the Court that there was a lot 

of shouting with Harry asserting that the property was his first. 

4. Mr. George, learned Counsel for the Defendants, asked this witness to 

recount how Debra’s things were removed.  Mrs. Samuel told the Court that 

Yvonne had acted on the advice of an Attorney.  She told the court that 

three (3) grown people were occupying one room and that she found that to 

be unacceptable. 

5. Mrs. Samuel was questioned about the Third Defendant.  She stated that he 

attended her wedding as Yvonne’s escort. 

6. Under cross-examination, Mrs. Samuel was questioned about the dog.  

While denying that it was ferocious, she confirmed that the dog barked at 

strangers and was a good guard dog. 

7. Under cross-examination, Mrs. Samuel also confirmed that her husband, 

Keith, was instrumental in removing the belongings of Debra, Joy and 

Gloria. 

8. When questioned as to the relationship between Yvonne and Thomas 

Richardson, the third Defendant, Mrs. Samuel said that they were good 

friends, but that she could not describe him as part of Yvonne’s household. 

9. Mrs. Samuel said that she could not confirm that Mr. Richardson has his 

meals at Yvonne’s home.  Mrs. Samuel persisted in claiming ignorance 

notwithstanding her evidence that her visits to Yvonne took place between 

10:30 a.m. to 9:00 p.m.  The Court found it difficult to believe that this 

witness could not say one way or the other whether the third Defendant 

took meals at the subject premises.  The Court was led to believe that her 

feigned ignorance served the purpose of concealing the truth. 
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Law 

1. A Grant of Probate obtained in common form is accepted in all Courts as 

conclusive evidence of the executor’s title and of the formal validity of the 

contents of the will.1 

2. By s.20 of the Supreme Court Judicature Act2 the Court has authority to 

revoke Grants of Probate.  The grounds on which the Court would order 

revocation of a Grant of Probate include: 

i) False statement; 

ii) a supervening defect in the Grant; 

iii) Other cases where grant should not have been 

made, for example, where a Caveat had been 

entered prior to the Grant of Probate or where the 

person to whom probate was granted had died.3 

 

3. The Wills & Probate Ordinance Ch. 8 No. 2 

 Section 3 of the Wills & Probate Ordinance confers jurisdiction on 

the Supreme Court “… to determine the validity and admissibility to 

probate of the will….and to revoke any probate….in any suit 

instituted either by an executor….or by any person claiming 

adversely to a will….to have it declared void….” 

 

 Section 11 of the Ordinance provides “If any person, not being the 

executor or administrator shall take upon himself the office of 

executor or intermeddle with the estate of any party deceased such 

person shall be charged and chargeable as executor of his own 

wrong.” 

                                                 
1 See Tristram and Cootes Probate Practice  (25th 1978 ed.) p.6 
2 Supreme Court of Judicature Act. Ch. 4:01. 
3 See Tristram and Cootes Probate Practice  (25th 1978 ed.) p.476. 
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4. Administration of Estates Ordinance Ch. 8 No. 1 

By S.10 of this ordinance: 

“Where any real estate is vested for any term or estate beyond his life in 

any person without a right in any other person to take by survivorship, it 

shall, on his death, notwithstanding any testamentary disposition, devolve 

to and become vested in his executor……as if it were a chattel real vesting 

in him. 

5. A bequest may be declared void for uncertainty of its object.  The learned 

authors of Parry & Clark, Law of Succession1, cite the case of Re 

Stephenson2 in which the testator made a bequest to “the children of the 

deceased son of my father’s sister….3”  The sister of the testator had three 

(3) deceased sons, with children.  The Court of Appeal held that the gift 

was void for uncertainty as it was impossible to ascertain which group of 

children were intended to be recipients of the gift.  A gift which fails falls 

into residue or passes on intestacy.  See Parry &Clark, Law of Succession 

(11th Ed.) para. 14-69. 

 

Reasoning and Decision 

1. The Plaintiff, Harry Marcelle, approaches the Court in his capacity as the 

Personal Representative of the Estate of the late Thomas Daniel Marcelle. 

2. Thomas Daniel Marcelle together with Iris Marcelle, who had pre-deceased 

him, had fourteen (14) children.  Although there appears to have been a 

dispute as to the exact number of children who survived the testator, in my 

view, the exact number is not critical to the issues before me. 

                                                 
1 See Parry and Clark, the Law of Succession (11th 2002 ed.) para. 14-59, p.326 
2 Re Stepehenson [1897] 1 Ch. 75. 
3 See Parry and Clark, the Law of Succession (11th ed. 2002) para. 14-69 
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3. There is however, no dispute that the children of the late Thomas Daniel 

Marcelle, included Harry (the executor), Gloria, Verna, Winty, Edwin, 

Sherma and Yvonne. 

4. Thomas Daniel Marcelle died on the 11th February 1991.  He left a will.  A 

Grant of Probate of the Will dated the 26th April 1996, was tendered in 

evidence in this action and “H.M. 1.”  Harry Marcelle was the sole 

executor of the will. 

5. Although questions in cross-examination appeared to challenge the validity 

of the will, there is not now, and never has been any application for a 

revocation of the Grant of Probate.  The defence of the Defendants goes no 

further than refraining from admitting the will and its devi ses.1 

6. Accordingly, the Grant of Probate constitutes conclusive evidence of the 

title of Harry Marcelle as executor and of the validity of the Will. 

7. In light of the foregoing, it has not been disputed by the Defendants that the 

Plaintiff is entitled to the first declaration, which was sought in the Writ of 

Summons. 

8. According to the evidence which was led before me, it transpired that the 

subject premises situate at Middle Ridge, Bethel, Tobago, had housed the 

family for many years.  It was this house which the testator had occupied as 

his home at the time of his death. 

9. According to the evidence the family house stood on a larger parcel of land 

on which other houses had been constructed.  Notably, Edwin Marcelle had 

constructed a house that was mere feet away from the subject premises. 

10. The testator, at the time of his death owned other parcels of land.  The 

parcels held by the testator are identified in his Will.  In his Will, the 

testator declared that he was seized and possessed of: 

a) Three (3) roods of land…..more or less situated at Moriah; 

                                                 
1 See para. 2 of the Defence 
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b) Two (3) lots of land situated in Bethlehem, in the parish of St. 

Andrew; 

c) Seven (7) acres of land situated at Craig Hall, Moriah. 

There is no dispute that the land described at (b) is the land on which the 

family house stands. 

11. Having described the land which he owned, the testator, by his Will 

indicated the persons to whom he wished his property to be given.  The 

land at Moriah, around which there is no contention, was bequeathed to 

Harry Marcelle, Cassel, Winty and Ms. Florence King. 

12. Under cross-examination, Mr. Harry Marcelle was questioned as to his 

progress in respect of the bequest at (a).  He told the Court that he passed 

the bequests of Winty and Ms. Florence King to their respective 

beneficiaries.  He indicated that he was unable to complete his work in 

respect of Cassel, who had died and in respect of whose estate there had 

been no Grant of Letters of Administration.  This line of questioning, I 

understood to serve the purpose of demonstrating that Mr. Harry Marcelle 

had encountered obstacles, other than the Defendants in completing his 

work as executor. 

13. The land described at (c) and situate at Craig Hall, was given to Noris, 

Cecille, Irma, Gloria, Marcus, Yvonne, Verna and Edwin.  Very little 

emerged in cross-examination about Mr. Harry Marcelle’s progress in 

passing the land at Craig Hall. 

14. It is the bequest of the land at paragraph (b) of the Will, that is central to 

these proceedings.  The testator by his Will bequeathed: 

a) “……(b) above to the heirs of Thomas Daniel Marcelle and the late 

Iris Marcelle for their use and benefit, share and share alike.  IT 

(this piece of land) MUST NOT BE SOLD.  After the death of the 

four beneficiaries named in this paragraph, their successors, that is, 
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their children and their children’s off-spring will inherit this 

property….” 

15. It is to be noted that the disputed structure is but one structure standing on the 

parcel of land described at (b) by the testator. 

16. Mr. Gift has argued in his written submission that this bequest is void for 

uncertainty.  Having considered the relevant authorities, I am in agreement 

with Mr. Gift.  On the one hand the testator has bequeathed this parcel of land 

to the heirs of Thomas Daniel Marcelle and Iris Marcelle.  At the time of the 

testator’s death and according to the Plaintiff’s evidence there were eleven 

(11) such heirs.  The testator’s reference therefore to the “four beneficiaries 

named in this paragraph….” borders on manifest absurdity. 

17. In spite of my agreement with Mr. Gift’s submission, I will refrain from 

declaring this bequest void, as I have been invited to do by Mr. Gift.  A 

declaration that the bequest is void for uncertainty would result in the subject 

parcel passing into intestacy, since there is no residuary bequest.  In my view 

it would be unfair to make such a declaration without the input of the “heirs 

of Thomas Daniel Marcelle and Iris Marcelle”, the named beneficiaries, who 

are the persons whose interest are likely to be affected by such a declaration.  

18. Following the death of the testator the disputed premises continued to be used 

as a family centre.  Members of the family would come and go freely.  The 

Defendants dispute that Gloria was resident at the subject premises when the 

testator died.  They admit however, that Sherma Marcelle was resident there.  

In so far as it is relevant, I accept the evidence of the Plaintiff that Gloria was 

resident at the subject premises.  Susan Samuel, on behalf of the Defendants 

told the Court that her husband conducted guided tours of Tobago.  As part of 

the tour package, patrons were entitled to a meal.  Mrs. Samuel admitted that 

Gloria assisted in the preparation of meals for the tours.  She admitted that 

Gloria assisted in preparing meals before her belongings were removed.  

Moreover in answer to learned Counsel for the Defendants, Mrs. Samuel told 
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the Court why Gloria’s belongings were removed.  She stated that she found 

it unacceptable that these people, namely Gloria, Debra and Joy, were living 

in one bedroom. 

19. 1In so far as it is relevant and on a balance of probabilities, I hold that the 

Plaintiff’s evidence as to Gloria’s occupation is more acceptable. 

20. In my view however, what is relevant is that immediately following the death 

of the testator, there prevailed a high degree of filial affection between the 

Marcelles, who would come and go freely through the family home. 

21. In 1993, Yvonne and her son Phil joined them.  I accept the evidence of the 

Second Defendant, Phil Samuel, that Yvonne fled an abusive husband.  From 

the testimony of Gloria Marcelle, Yvonne was initially welcomed at the 

home. 

22. It appears that relationship between Yvonne and the rest of the family 

deteriorated thereafter. 

23. A great deal of hearing time was consumed by evidence concerning a dog 

which Yvonne had kept. 

24. By the evidence of Mrs. Samuel, the dog was a mixed Labrador & African 

Ridge.  Although she denied that the dog was ferocious, Mrs. Samuel told the 

Court that it was a good guard dog and that it barked at strange persons. 

25. The other members of the Marcelle family expressed their outrage at the dog 

and the effective impediment which the dog presented to access to the family 

home.  However, the dog died in 2001 and it appears that there was no 

replacement. 

26. In April 2002, Yvonne caused the belongings of Gloria, Debra and Joy to be 

placed in garbage bags and taken out of the family home.  Gloria’s were 

taken to a house belonging to Jean Ramsey. 

27. This incident led swiftly to a rowdy confrontation outside of the family home.  

It led to the discovery that Yvonne had changed at least one lock on a 
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bedroom door.  Eventually, this incident provided the trigger for the filing of 

the proceedings herein. 

28. Following the April 2002 incident, the members of the Marcelle family 

ceased to frequent the family home.  Yvonne and her son Phil continued to 

reside there.  The Plaintiff claims and the Defendants deny that the Third 

Defendant, Thomas Richardson, also occupies the family home. 

29. The Defendants admit however, that the Third Defendant is a friend of 

Yvonne’s.  Having escorted her to a wedding and paying visits to her about 

twice per week, it is unlikely that their friendship is platonic. 

30. Edwin Marcelle who lives in close proximity to the family home testified that 

he saw Mr. Richardson carrying out activities that one carries out at one’s 

residence: eating, sleeping, showering etc.  I accept the evidence of Edwin 

Marcelle and prefer it to the bald though vehement denials of Mr. Richardson 

himself.  Accordingly, on a balance of probabilities, I hold that Mr. 

Richardson was in occupation at the family home. 

31. Following the Grant of Probate the title to the family house and to the land on 

which it stands vests in the duly appointed executor.  Mr. Harry Marcelle will 

continue to hold such title until he passes title to the beneficiaries identified 

by the testator in the Will or until there is a successful application to have the 

Grant of Probate revoked. 

32. By virtue of his title, Mr. Marcelle is the person who now has the right to 

exercise control over the premises.  I would accordingly grant the declaration 

sought at paragraph 2 of the Writ of Summons. 

33. Much time has passed since the testator’s death in 1991.  A great deal of time 

has also passed since the Grant of Probate in 1996.  Mr. Marcelle must be 

diligent to complete his work as executor.  It is difficult to see how the illegal 

occupation of one structure on a 2 lot parcel of land could prevent Mr. 

Marcelle from commissioning surveys, executing deeds, paying the debts of 

the testator and preparing his accounts.  He admitted that the presence of 
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Edwin Marcelle on the very parcel of land presented no impediment.  The 

same must be true for any other occupant of the land.  Accordingly, I will 

refuse the declaration sought at paragraph 3 of the Statement of Claim.  

34. It is clear however, that none of the Defendants have any right to exclusive 

possession of the family home.  In fact they only have a right of occupation 

by the permission of the executor.  On the evidence before me, I hold that the 

Defendants never had the permission of the Executor.  In my view, it was 

open to Mr. Marcelle to have sought an order under O.94,1 for possession of 

the family house.  In any event, I will order that the Defendants do vacate the 

family house within fourteen (14) days of this order and deliver up 

possession to the executor, Mr. Harry Marcelle. 

35. At paragraph 7 of the defence, there was a faint suggestion of a plea of 

equitable estoppel on behalf of the Defendants.  This plea was not pursued in 

the Written Submissions which were the only submissions made on behalf of 

the Defendants.  Accordingly, if there was a plea of equitable estoppel, it may 

have been abandoned. 

36.  Nevertheless, in my view the plea of equitable estoppel was doomed to fail 

since there was no allegation that the second Defendant carried out repairs or 

otherwise acted to her detriment in reliance on a promise or representation or 

undertaking made to her either by the testator or the executor.2  

 
 
Orders 

1. A declaration that as the duly appointed Legal Personal Representative 

of the last will and testament (hereinafter referred to as “the said will”), 

of Thomas Daniel Marcelle, deceased, the Plaintiff has the obligation, 

responsibility and authority to take all and every lawful and necessary 

                                                 
1 Rules of the Supreme Court (1975) 
2 Inwards v Baker [1965] 2Q.B. 29 and Marshall v Mark  – H.C.A. No. 5070/87, where Blackman, J. listed 
the elements of a plea of equitable estoppel 
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action intended to discharge his responsibilities under and by virtue of 

the said wi ll; 

2. A declaration that until the Plaintiff has discharged his duties under the 

Wills and Probate Ordinance 1950 Revised Chap. 8 No. 2 in conformity 

with the provisions of the said will, or there is an order of the court 

otherwise, the Plaintiff remains the only person with lawful control and 

authority over the assets in the said Will. 

3. The Defendants do vacate within fourteen (14) days of this order the 

family house which now stands on the two (2) lots of land situate at 

Bethlehem, in the Parish of St. Andrew, in the island of Tobago 

bounded on the East by lands of Caroline Lawrence (deceased) on the 

West by lands of Eleazer King on the North by the Bethlehem Local 

Road and on the South by lands of Simon Lawrence and Caroline 

Lawrence (hereinafter called “the said disputed property”); 

4. An injunction restraining the Defendants whether by themselves, their 

servants and/or agents or howsoever otherwise from re-entering any part 

or portion of the said disputed property without the consent of the 

Plaintiff as the Personal Representative of the Estate of the late Thomas 

Daniel Marcelle or until the Plaintiff has been able to discharge his 

duties under the said will regarding any right or interest the First Named 

Defendant has therein; 

5. Defendants to pay the Plaintiff’s costs certified fit for Counsel. 

 

Dated the 30th day of September, 2005. 

 

 

_________________________ 
Mira Dean-Armorer 

Judge 


